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VIA HAND DELIVERY

- Mr. David Waddell, Executive Secretary
" Tennessee Regulatory Authority

460 James Robertson Parkway
Nashville, Tennessee 37243-0505

Re: Petition of Tennessee UNE-P Coalition to Open a Contested Case
" Proceeding to Declare Switching an Unrestricted Unbundled Network
Element o ' =
- Docket No. 02-00207

Dear Mr. Waddell:

BellSouth is in receipt of the Petitioners' Response to BellSouth's Reply
which was filed on March 14, 2002. Once again, Petitioners have raised new
arguments and BellSouth respectfully requests that a schedule be set for further
briefing to address these new matters. :

Enclosed are the original and thirteen ’copiés of BellSouth’s Notice of

Supplemental Authority. Copies of the enclosed are being provided to counsel of
record. - _ : ;_

- |y’ )

Joelle Phillips
JP/jej

Enclosure
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BEFORE THE TENNESSEE REGULATORY AUTHORITY
Nashville, Tennessee

In Re: Petition of Tennessee UNE-P Coalition to Open a Contested Case
Proceeding to Declare Switching an Unrestricted Unbundled Network
Element

Docket No. 02-00207

NOTICE OF SUPPLEMENTAL AUTHORITY

BelISouth ("BellSouth") files this Notice of Supblemental Authority and
respectfully shows the Auth.ority as follews. |

In its filing dated March 14, 2002, Petitioners in this docket reference a
March 6 Recommendation of the Staff of the Texas Public Utility Commission. The
reference in the filing by Petltloners suggests that this Authority supports its
position.  BellSouth attaches to this filing -a complete copy of the Staff
recommendation, which clearly demonstrates that the Texas Publlc Utlllty
Commission Staff recommendatlon does not recommend departure from ‘the FCC
rule regarding the ayailability of the UNE platform in the top 50 MSAs. Rather, as
demonstrated from the Staff recommendation attached, that recommendation was
based upon the fact that the ILEC serving that market had not made VEELs' available,
Whieh is a prerequisite to the FCC exception. (See Staff Matrix at Issue 8, pg. 1 of
17). Moreover, the Staff Recommendation clearly discusses the manner‘ivn which

 the ILEC could invoke the FCC carve out by making EELs available.
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BéllSouth also attaches the decision of the Missouri Public Service
Commission onv the same issue in which the Commission of that state found that
the relief sought by Petitioners in this case was not warranted. (See Arbitration
Order Issue 8, pg. 17).

Respectfully submitted,

BELLSOUTH TELECOMMUNICAT‘IONS, INC.

@W// ﬁ/f L
o T

333 Commerce Street, Suite 2101
Nashville, Tennessee 37201-3300
(61 5) 214-6301

Andrew Shore
675 W. Peachtree St NE, Suite 4300
Atlanta, Georgia 30375



CERTIFICATE OF SERVICE

| hereby certify that on March 26, 2002, a copy of the foregoing document
was served on counsel for known parties, via the method indicated, addressed as
follows: '

1 Hand v ' " Henry Walker, Esquire
[ 1 Mail ‘ : Boult, Cummings, et al.
[ 1 Facsimile ' P. O. Box 198062
[ 1 Overnight Nashville, TN 37219-8062
[ 1 Electronic hwalker@boultcummings.com
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OPEN MEETING COVER'SHEET

MEETING DATE:
DATE DELIVERED:
AGENDA ITEM NO.:

CAPTION:

ACTION REQUESTED:

‘Distribution List:
Commissioners’ Office (8)
Adib, Parviz

eaﬂmston, David

03/06/02
03/06/02
14

Docket 24542 — Petition of MCImetro-
Access Transmission Services, LLC, Sage
Telecom, Inc., Texas UNE Platform
Coalition, McLeod USA
Telecommunication Services, Inc. and
AT&T Communications of Texas, LP for
Arbitration with Southwestern Bell
Telephone Company Under the
Telecommumcatxons Actof 1996

Discussion and possible action
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BEFORE THE PUBLIC SERVICE COMMISSION

SRRy

OF THE STATE OF MISSOURI

In the Matter of the Petition of MCimetro Access )

Transmission Services LLC, Brooks Fiber o )

Communications of Missouri, Inc., and MCI WorldCom ) - Case No. TO-2002-222
Communications, Inc., for Arbitration of an Interconnec- ) v

tion Agreement With Southwestern Bell Telephone )

Company Under the Telecommunications Act of 1996. )

ARBITRATION ORDER

Issue Date: February 28, 2002

Effective Date: February 28, 2002

http://Www.psc.stafe.mo.us/orders/OZZ82222.htm 03/08/2002
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APPEARANCES

Carl J. Lumley and Leland B. Curtis, Curtis, Oetting, Heinz, Garrett & Soule, P.C., 130 South Bemiston,
Suite 200, Clayton, Missouri 63105, for MClmetro Access Transmission Servrces LLC; Brooks Fiber

Communlcatlons of Missouiri, Inc.; and MCl WorldCom Communications, Inc.

Stephen F. Morris, Attorney at Law, WorldCom Communications, Inc., 701 Brazos, Suite 600, Austin,
Texas 78701, for WorldCom Communications, Inc.

Paul G. Lane, General Counsel-Missouri, and Mimi B. MacDonald, Attorney, Southwestern Bell Telephone
Company, One Bell Center Room 3520, St. Louis, Missouri 63101, ~
and
L. Kirk Kridner, Senior Counsel, SBC Communications, Inc., 175 East Houston Street, 4th Floor, San

Antonlo Texas 78205, for Southwestern Bell Telephone Company ;

Bruce H. Bates, Assistant General Counsel, Missouri Public Service Commission, Post Office Box 360,
Jefferson City, Mlssoun 65102, for the staff of the Missouri Public Service Commrssron

- REGULATORY LAW JUDGE:  Vicky Ruth, Senior Regulatory Law Judge.

'ARBITRATION ORDER

: Procedural History

; On June 1, 2001, MClmetro Access Transmission Servnces L.L.C., Brooks Fiber Communications
of Missouri, Inc., and MCI WorldCom Commumcatlons Inc. (hereinafter collectively referred to as WCOM)
and Southwestern Bell Telephone Company (now known as Southwestern Bell Telephone, L.P., d/b/a
Southwestern Bell Telephone Company) began negotiations to establish an .interconnection agreement
between WCOM and SWBT. On November5, 2001, WCOM filed its Petition for Arbitration of
Interconnection Agreement with Southwestern Bell Telephone Company Under the Telecommunications Act |
of 1996. Attached to WCOM's Petition was WCOM's Initial Decision Point List. ‘

The. Commission issued its Notice of Petition for Arbitration and Order Setting Prehearing
Conference on November 19, 2001. The Commission made SWBT a party, ordered that the Notice be
served on SWBT, and directed SWBT to respond to the Petition by November 30, 2001. The Commission
further set a prehearing conference for December 3, 2001, and directed that the parties prepare and jointly
fle a proposed procedural schedule by December 10, 2001. That deadline was later eXtended to

December 14, 2001.

http://www.psc.state.mo.us/orders/02282222 htm , : 03/08/2002
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On November 30, 2001, SWBT filed its Motion to Dismiss WCOM's Petition. That same day,
- SWBT filed its Reeponse to WCOM's Petition. On December 7, 2001, WCOM filed its Suggestions
Opposing SWBT's Motion to Dismiss. On December 10, 2001, the Staff of the Missouri Public ‘Service
Commission filed its.Response in Opposition to SWBT's Motion to Dismiss. On December 13, 2001, SWBT
ﬁled its Reply to WCOM's Suggestions Opposing SWBT's Motion vto Dismiss. On December 17, 2001,
WCOM filed its Response to SWBT's Reply Regarding WCOM's Opposition to Motion .to D.ismiss. On
December 20, 2001, WCOM filed its Revised Decision Point List, adding Issues 49 and 50.
Pursuant to an agreemeet v_between WCOM, SWBT, and Staff, WCOM and SWBT filed Direct

Testimony on December 18, 2001.[11 On December 21, 2001, the
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Commission entered its Order Regarding Arbitration Procedures and Adopting Procedural
Schedule, in which the Commission adopted procedural rules for the conduct of the arbitration and set the
case schedule. The Commission also clarified Staff’s role in the case.

On January 3, 2002, SWBT filed its Motion to Strike Issues 49 and 50 from WCOM's Revnsed
Decision Point List. That same day, the Commission issued its Order Denying Motlon to Dismiss. On

~January 4, 2002, the parties filed a Joint Motion to Establl_sh Witness Schedule. |
) Pursuant to the Procedural Order, WCOM, SWBT and Staff filed Rebuttal Testimony on
January 7, 2002.[2] 4Additionally, WCOM and SWBT filed a Joint vDecision’ Point List with Position
Statements on January 8, 2002. On January 9, 2002, WCOM and SWBT filed their Cross Examination
Times Estimates. That same day, WCOM and SWBT filed a Joint Motion to Correct Decision Point List.
Also on January 9 2002, the Commiseion issued its Order Directing Filin.g, ordering Staff to file a
scpplementaly pleading further. explaining its position with regard to Attachment 26 of the Missouri 271 |
Interconnection Agreement (MZA) and Staff's poeition that UNE rates should be determined separately, as
opposed to being taken as a section in their entirety.

Finally, on January 9, 2002, WCOM filed its Response to SWBT's Motion to Strike Issues 49
and 50. On January 11, 2002, ‘Staff filed its Evaluation of Parties Positions. That same day, the
Commission issued its Order Regarding Witness Schedule, allowing WCOM end SWBT to cmeséexamine
witneeses pursuant to the eetimates that they filed in their January 9, 2002 pleadings.[g*1 Staff was limited to k
ten minutes of cross-examination per witness. An evidentiary hearing was held from January 14-18, 2002.
On Ja‘nuar.yk14, 2002, the Commission denied SWBT's Motion to Strike Issues 49 and 50. ,

On January 31, 2002, WCOM, SWBT and Staff ﬁled their Initial Briefs. On the same date, Staff
filed the Substitute Sheets for Joint Decision Point List and then filed Staff Modification to Substitute Sheets. -

On February 6, 2002, WCOM, SWBT and Staff filed, their Proposed Findings of Fact and.

- Conclusions of Law. WCOM and SWBT filed their Reply Briefs on February 11, 2002. On that date, Staff
filed a statement indicating that it would not be fi ||ng a reply brief. This case has an Arbltratlon Deadline of

March 1, 2002.

The Protective Order

During the prehearing conference held on December 3, 2001, WCOM requested a protective
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order. The Commission issued its standard protective order on December 5.

The Decision Point List (DPL) and Late-filed Exhibit
WCOM and SWBT each filed issue lists with their initial pleadings. WCOM filed a revised list after

SWBT’s list was filed, at the direction of’ the Commission. The parties filed a joint DPL prior to the hearing,
again at the direction of the Commission. The parties filed a final DPL on January 31, 2002, at the direction-
of the Commission, which is hereby received into the record as Late-filed Exhibit 53. As ordered, the final
DPL includes Staff's final recommendations, as modified by a separate Staff pleading filed on January 31,
2002. | | . , |
' The Arbitration Hearing

The Commission conducted an evidentiary hearing on January 14, 15, 16, and 17, 2002, at its

offices in Jefferson City, Missouri. Each party was represented by Counsel and was permitted to offer the
- testimony of witnesses and other evidenée.. Cross-examination was permitted, although it was subject to

time limitations set by the Commission.

Posthearing Proceedings

The parties filed their initial briefs on January 31, 2002,‘pursuant‘ to the procedural schedule. On
February 6, the parties filed their proposed findings of fact and conclusions of law. On February 11, the |
parties filed their reply briefs. | | |

Discussion

As indicated above, the parties submitted the specific open issues requiring resolution in the form
of a Decision Point List (DPL). This is a voluminous document cbntainihg forty-two specific disputedvpoints
requiring resolution by 'the‘Commission. The parties reorganized the issues into the,following six topical
categories in their Briefs: | _

1.  General Contract Language Issues (25, 44, 29, 30, 18, 27 and 43)

UNEs (2-3, 5-7, 45, 8-9, 14, 21-2, 28, 35-38, 48)
- LIDB/CNAM (13, 15-17, 33, 19-20)

DAL (24, 26, 47)

OS/DA (49)

a » 0N
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6. Rate Issues (10-12, 23, 31, 46, 50)

'Findings of Fact

The Missouri Public Service Commission, having cdnsidered all of t‘he‘compet'ent and substantial
evidence upon the whole record, makes the following findings of fact. The positions and arguments of all of
the parties have been considered by the Commission in making this decision. Failure to specifically address
a piece of evidence, position or argument of any party does not indicate that the Commission has failed to

cconsider relevant evidence, but indicates rather that the omitted material was not dispositive.

The Parties

The parties are WCOM and SWBT, which are télecommﬁhic’ations companies. SWBT is a local

exchange carrier (LEC) and provides local exchange telecommunications Servicé in Missouri and other
states. SWBT and its affiliates also provide long-distance and other telecommunications services. WCOM
provides local exchange telecommunications services in Missouri and other states. It is a competitive local

exchange carrier (CLEC). WCOM also provides long-distance and other telecommunications services.
~ Background to the DiSpute
The present arbitration must be considered within the larger c‘o.ntext of the implementation of the
Telecommunications Act of 19_96 in Missouri (the Act).
~ CaseNo.T0-99-227 and the M2A
On November 20, 1998, SWBT notified the Commission that it intended to s'eek authority from the

FCC to provide interLATA telecommunications services in Missouri under Section 271 of the Act. This
provision bars the Bell operating companies (BOCs), such as SWBT, from entering the interLATA
long-distance market without prior approval from the FCC. FCC approval is conditioned on its finding that
certain statutory measures have been met in the state in que.stion.[‘—"'1
| Thereafter, the Commission opened Case No. TO-99-227 and held proceedings in order to
determine whether it could support SWBT'’s request for authority to enter the interLATA long-distance
market by giving a positive recommendation to the FCC pursuant to Section 271(d)(2)(B) of the Act. Thét
provision requires the FCC to consult with the state commission “to verify the compliahce of .the Bell

operating company with the requirements of subsection (c).” A positivé recommendation could be made

hetne/farwrw s state.mo.us/orders/02282222. htm , ~03/08/2002
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only if either the Commission determined that SWBT had entered into a binding interconnestion
agreement with at least one facilities-based competitor or the Commission approved a VStatement by SWBT
of the terms and conditions upon which it generally offered to provide interconnection and access to UNEs.
5] In either case, the interconnection agreement or statement of terms and conditions was required to
satisfy the 14-point checklist at Section 271(c)(2)(B) of the Act.

To meet the 14-point checklist and thereby secure a favorable recommendation from the
Commission, SWBT tendered on June 28, 2000, a model intefconnection agreement for Commission
approval; this agreement is referred to as the M2A. The M2A is modeled upon an agreement negotiated in
the course of SWBT's Section 27'1 prOceeding in Texas, the T2A, which'has been approved by the FCC.[Ql
The M2A was further modified after June 28, 2000, in response to comments 'by pa:rties and interim position
statements by the C’ommiss‘ion.LZI The M2A includes binding terms for interconnection and for access to
UNES, including UNEs not curréntly combined in SWBT’s network, and for the resale of se‘rvices.[§1 '

On March 6, 2001, the Commission determined that the M2A met the 14-point checklist of

Sectibn 271, as well as the other réquirements of the Act applicable to interconnection agreements.f-gl The
Commission further determined that the public interest supported SWBT'’s entry into the interLATA long-

distance market in Missouri, so long as the M2A was made available to Missouri cLecs.19 The M2A

incorporates prices from the Commission’s arbitration decisions in Case Nos. TO-97-40 and TO-98-115.

[ Three “spinoff dockets” were also initiated in order to determine costs and prices for certain other

elerrients.[fl—g1 The results of these cases will be inserted into the M2A when they become available.u‘—‘:.’l
SWBT’S Section 271 Application

Having obtained a favorable recommendation from the Missouri Commission, SWBT filed formal

applications under Section 271 with the FCC.[Ml During the course of those proceedings, SWBT also
requested and obtained approval from this Commission to reduce some of the prices set forth in the M2A.
(5] The FCC granted the apphcatlon on November 16, 2001. 1ol As a result, SWBT extended the term of

the M2A to March 5, 2005. (7]
Resolution of Open Issues

Resolved Issues

The final DPL (Exhibit 53) reflects that issues 1, 4, 32, 34, and 39-42 ha_ve been resolved by the
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parties and do not need to be decided by the Commission.

General Contract Language Issues

Issue 25: Should SWBT’s Bona Fide Request process and associated language replace the
Special Request section? '

SWBT initially proposed a new “Bona Fide Request (BFR) Process” for WCOM to use in Missouri
to obtain new UNEs (or existing types of UNEs where no facilities are in place) from 'SWBT in the future. In
response, WCOM proposed continued use of the “Specialy Request Process” set forth in the M2A or, in the
alternative, the BFR process language contained in SWBT's “CLEC Online Handbook”. Staff recommended
WCOM's alternative proposal of the BFR process language contained in SWBT’s “CLEC Online Handbook”.
In its Brief, SWBT indicated it did not object to use of the “CLEC Online Handbook”. Thus, there is no longer
any dlspute regardmg this issue and the Commission accepts Staff's recommendation to utilize the

‘ vprovxsnons of the “CLEC Online Handbook”.

Issue 44: Should the Commission require a CLEC to include in its interconnection agreement
language from SBC’s 13-state agreement where the CLEC’s agreement applies only
to Missouri? ‘

SWBT proposes to include language applicable to other states in various sections throughout the
Agreement. WCOM opposes the inclusion of such language. Staff recomrnends exclusion of such
language consistent with the Commission’s decision in Case No. TO-2001-455. Staff notes that the 13-state
language does not facilitate market entry or the spread of best pi’actices as the FCC intended with the
SBC/Ameritech order.[lgl Staff agrees with WCOM that the language is confusing and creates an
administrative burden to the PSC. Includ‘ing language that does not apply to Missouri hinders interpretation
“and administration of the Agreement. |

Staff agrees with WCOM that the Agreement should be limited to terms and conditions that apply
to Missouri only, and the Commission concurs. The Commission determines that a CLEC should not be
required to include in its interconnection agreement language from SBC'’s 13-state agreement where the

CLEC's agreement applies only to Missouri.
Issue 29: Is SWBT obligated to provide a retall mtraLATA toll product to WCOM end-users’?

WCOM argues that SWBT should be obligated to bill WCOM'’s intralLATA toll end-users who opt to
obtain retail intraLATA service from SWBT. SWBT contends that this issue presumes that SWBT is
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obligated and- has chosen to provide retail intraLATA toll services to WCOM end-users, but that
SWBT has not and 'does not offer to provide IntraLATA'tol_I to WCOM'’s local en’d-usér customers. Staff
concurs with SWBT'’s position on the basis that it is unaware of any federal or state statute obligating SWBT
to provide a retail intraLATA toll product to WCOM's end-user. This Commission previously deterfnined in
Case No. TO-2001-455 that SWBT has no obligation to provide intraLATA toll services to a CLEC's
end-user customers and makes the same finding here. The Commission supports SWBT'’s position‘ on this

issue.

Issue 30: What proposed contract language should be used for Alternately Billed Traffic (ABT)
in the MCim agreement? ,

WCOM and SWBT have proposéd competing versions of Attachment 27 to be used in the

MClmetro agreement (not the Brooks and MCI WorldCom agreements) to deal with Alternately Billed Traffic

(ABT) exchanged between the parties when MClmetro is operating as a reseller or usi'hg UNE-PIatform.[l—g—]-

At the hearing, WCOM explained that ABT consists of intraLATA or local phone calls transported by one
carrier but billed to the account of a cu'stomer served by another carrier, sUch as collect calls, third-party
billed calls, and calling card calls. Thus, the originating cérrier rates the call and forwards records to the
other carrier for billing. WCOM explained in deiail how such traffic is handled between carriers. k
MCimetro’s proposed Attachment 27 describes in detail the settlement responsibilities: and
operational responsibilites for ABT that is billed by MCimetro or SWBT. MCImetro’s prbposed
Attachment 27 is completely reciprocal, which is why Staff recommended that the’Commission s'ele'ct it over
the less balanced approéch of SWBT. It also expressly addresses MClmetro’s current inability to inQIude
ABT charges on its direct invoices. Further, it fairly deals with the issue of all types of uncollectibles in the |
same manner as LEC/IXC agreements and SBC contract offers in other states so that the party that nets |
98.7 percent of the revenues from the traffic bears the risk of nonpayment and the party that is simply
providing a billing and collection service‘ in good faith for a nominal fee does not unfairly bear that risk.[zm
WCOM also identified shortcomings of SWBT’s proposed Attachment 27 as contrasted with the
MClImetro proposal, as follows: o .
(1) SWBT does not address MClmetro’s current inability to include ABT charges on fts direct

invoices;
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(2) SWBT does not clearly define or delineate ABT or the settlement process;
" (3) SWBT's proposed Atfachment is one-sided and not reciprocal, failing to address ABT sent to
SWBT by MCimetro and MClmetro liability and indemnification;
(4) SWBT does not allow recourse for all types of uncollectibles to protect the billing company;
(5) SWBT does not address responsibilities for taxes; |
(6) SWBT would not allow MClmetro to follow its own procedures for customer service inquiries
| or treatment and collection; |
(7) SWRBT does not addréSs Truth In Billing legal requirements;
(8) SWBT does not address lost data and traffic; |
| (9) SWBT's proposal contains language that conflicts with other provisions of the Agreement;
(10) SWBT would not allow the purchase of accounts receivable;
(11) SWBT would allow itself to transmit stale records but require MClmetro to meet unaftainable
short time deadlines; |
(12) SWBT does not address audit rights;
(13) SWBT does not address conﬁdentiality or publicity;
(14) SWBT does not address payment due dates;
(15) SWBT pr_opos'es} unreasonable and unilateral dispute resolntion Ianguage;
(16) SWBT demands unattainable unilateral performance Iévels;
(17) SWBT would include higher risk prison traffic without adequate compensation;
(18) SWBT would require MClmetro to block all ABT including that of other carriers when there is
a problem only between SWBT and MClmetro;
- (19) SWBT would impropérly include sweepstakes charges, credit card retail purchases, and
_  cellular charges. | ,
While SWBT indicated a willingness to address some of thesé issues in its rebuttal testimony, it did nol
propose a revised Attachment 27. | ; |
For the foregoing reasons, the Commission selects WCOM’s proposed Attachment 27, except fo

sections 2.3.10, 5.3.1 and 6.5.2.4 based on Staff's recommendation to delete these sections as unfeasible.

Issues 18, 27, and 43: Should specific liability language be added to the Interconnectior
Agreement to address call related database information?
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Should SWBT’s additional limitation of liability language be adopted?

Should the Dlrectory Listing Information (DLI) Appendix include specnf‘ ¢ Breach of
Contract language?

'SWBT proposes to utilize specific limitation of liability language in UNE AttaChmentG concerning
call-related databases (i.e., LIDB database and associated CNAM information). SWBT's proposed Ianguage
regarding liability is unnecessary. | | ' ,

| As WCOM explained, the General Terms and Conditions of the Agreement which WCOM '}
adopted from the M2A and which will expressly apply to all parts of the Agreement, already have very broad
provisions (i.e., Sections 7.0 et seq., 8.VO et seq., 9.0 et seq., 10.0 et seq., 51;0, 51.1) that more than :
adequately cover the subjects of limitations on Iia}bility, indemnification and breach of contract, making
SWBT’s proposed changes unnecessary | | |

Staff agreed with WCOM on these issues and recommended that the Commlssmn reject SWBT's
proposed additional language consistent with decisions in prior arbitrations. - Staff noted that 7.1.2 of the
General Terms and Conditions addresses all instances of negligence or wiI’IfuI misconduct and adequately
addresses the liability concerns of both parties Staff agrees with WCOM that the disclaimer-of—warranty
language in Section 7.1 “would also apply to the call-related database-information.” Staff ‘believes 'that
Section 7.1 Limitation of Liability language, previously approved by the Commission as part of the M2A
gives SWBT the proper incentives to process accurate LIDB information. Staff further notes that Attachment
DLI (Directory Listing Information) was previously sufficient, as approved in the M2A, without anvaccelerated
breach»cia"use such as SWBT now proposes. | | | |

SWBT has not presented convincing evidence indicating how the nature of the information has
changed since approval of the M2A. Consistent with the M2A, bre'ach of contractvlanguage in the General
Terms and Conditions should apply to the whole of the agreements and speciﬁc breach of contract language
is not needed in the DLI Appendix. |

| Tne Commission accepts Staff's recommendation, consistent with that of WCOM, not to include

, any additional language on these issues.

UNEs

Issue 2: Should SWBT be required to maintain characteristics of affected elements for WCOM
when SWBT upgrades its network?
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‘The Commnssron determines that SWBT should be required to maintain characteristics of affected
elements for WCOM when SWBT upgrades its network. Contrary to SWBT's assertions that it would be
required to maintain ”_“obsolete equipmen WCOM is only asking that SWBT maintain the “characteristics” of
effected unbundied network»elements in those instances where SWBT upgrades its network. The language
supported by WCQM and by Staff is not radical or vnOveI; it is language that was also used in the M2A. More
importantly, SWBT has the obligation under Section 256 of the Act to facilitate “effective and efficient
 interconnection” of networks. | |

WCOM needs to ensure that it will have the abmty to continue utilizing certain characteristics of
SWBT'’s network at the time its interconnection agreement is executed. If WCOM had no right to request
that SWBT maintain. the characteristics of the unbundled network elements throughout the term of the
mterconnectlon agreement, SWBT would be able to unilaterally change its network in ways that would
effectively deny WCOM its right to lease such elements. The specific language of section 2. 174 of

' Attachment 6 clarifies that SWBT’s obligation to maintain these characteristics is limited to those
circumstances in which “the requested characteristics are specnﬁcally provided for in this Attachment
[Attachment 6] Technlcal Publication or other written description.” The Commission finds that WCOM's
proposed language for this issue is appropriate. | .

Issue 3: Should SWBT be requtred to combine UNEs not previously combined in its network?

WCOM seeks mclusron of language from the M2A pursuant to which SWBT voluntanly agreed to
.perform combinations of UNEs that are not currently combined in SWBT's network. SWBT opposes the
mclusron of such language on the basrs that, although it vquntanIy made this offer in the M2A, it dechnes to
make such a voluntary offer outsnde the M2A. SWBT further asserts that FCC Rules 51.31 5(c)—(f) which
had reqmred lLECs to perform such new combinations, has been declared to violate the Telecom-
munications Act of 1996 by the 8th Circuit Court of Appeals, which subsequently reafﬁrmed its vacature.

Staff opposes WCOM s Ianguage on the basis that it is unlawful and contrary to the Commrssmn s
decision in Case No. TO-99-227 that SWBT is not required to provide combmatlons of UNEs when they do
not currently exist in SWBT’s network. Staff proposed additional language clarifying that. SWBT is not to
separate existing UNE comblnatrons in its network except upon request but confirmed that its Ianguage was

consistent with SWBT’s position on this issue. Staff reiterates that the Commission has already addressed
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this issue in Case'Np. TO-99-227, where it found that SWBT's only obligation is to proyide’ access
to its UNEs and existing UNE combinations. | | |
SWBT points out that the issue stems from the FCC'’s promullgation of Rule 47 C.F.R. 51.315
(é)—(f). The first subsection of the rule restates the provisions of Section 251(c)(3) which expressly'provides
that the CLEC is to perform combinations. Subsection (b) provides that “ekcept updn' request, an incumbent
LEC shall not separate requested network elements that the incumbent LEC currently combines.” Subsec- ,
tions (c)-(f) placed an affirmative obligation on ILECs to combine UNEs at the _request of a CLEC. In Jowa -
Utilities Board v. FCC, 120 F.3d 753, 813 (8th Cir. 1997) (“IUB I'), the 8th Cifcuit vacated Rule 51.315(b)-(f).
After the U.S. Supreme Court reverséd the 8th Circuit on Ru|e 51.315(b), the FCC and various CLECs
sought to persuade the 8th Circuit that Rule 51.315(c)-(f) should also be relnstated ‘In lowa Utllltles Board v. 2
FCC, 219 F. 3d 744, 758 759 (8th Cir. 2000) (“IUB II”), the 8th Clrcu1t rejected that contentlon and continued
its vacature of Subsectlons (c)-(f). | ’
| The combinations provisions of the M2A, which WCOM seeks toinCorporate here, is a voluntary
~ offering by SWBT that goes beyond the reqmrements of the federal Telecommunlcauons Act of 1996 (Act).
[21] Staff's proposed Ianguage properly reflects SWBT's obligations under the Act regarding combmmg.
UNEs and, therefore, will be adopted by this Commission. Therefore, the Commlssmn finds SWBT'’s
proposed language at 2.4 and 2.4.1 and at 1.1 — Appendix UNE Pricing, and 1.1, 1.2, 1.3 and b.1 at GT&C

to be appropriate with the changes recommended by Staff in Staff's Evaluation of the DPL.
Issue 5: Is SWBT required to provide stand-alone multiplexing as a UNE?

The FCC, in its UNE Remand Order[221 states that multiplexing is not a separate unbUndIed
network element but is an example of attached electronics used to denve loop capacity. While WCOM

agrees that stand-alone multiplexing is not a UNE, its proposed language would require SWBT to provide
stand-alone multiplexing. |

SWBT opposes such a requirement on the basis that WCOM'’s proposal is unlawful as the FCC’s
UNE Remand Order clearly states‘that sta-nd-alone multiplexing is not a separate UNE. SWBT explains that
although it voluntarily offers stand-alone multiplexing i.n the M2A, it does not offer it outside the M2A. Staff
concurs that WCOM'’s proposed language is inappropriate as contrary fo the requirements of the Act as

interpreted by the FCC.
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- The Commission agrees with Staff and SWBT that YWCOM’s proposed language is inappropriate
and ﬁnds that Sections 8. 2 1.5.1 and 8.2.1.5.2 proposed by WCOM are rejected The Commission further ‘
finds that SWBT's proposed language properly reflects the FCC's determlnatlon and should be included in

the lnterconnectlon agreement

Issue 6: Should Unbundled Dedlcated Transport be defined and provrded as specrﬁed in the
‘ FCC Rules"

This issue involves the deﬁnrtron and application of Unbundled Dedicated Transport (UDT) as set
~forth in the FCC Rules. WCOM s proposed language would permit WCOM to order UDT between its switch
and the switch of a third party. SWBT's proposed language provides that ubDT is available between a_
SWBT wire center and a CLEC's wire center, or between switches owned by the same CLEC.
Staff recommended that the Commission modify and combine the language of the parties; Staff's
proposed Ianguage does not require SWBT to provide UDT between two different CLECs' swrtches
| Accordmgly, Staff proposed to remove references concerning provision of UDT to third-party premises.
SWBT indicates that it does not find Staff's proposed Ianguage for 8.0 and 8.2.1 to be objectronable
However, Staff also modifies Section 8.2.3.1 concernlng physrcal dlversrty SWBT argues that |ts language
" for Section 8.2.3.1 is more clear than Staff’s Ianguage and should therefore be adopted even if the
Commission otherwise adopts Staff's language in Sectlons 8.0 and 8.2.1.

The Commission ﬁnds that WCOM s proposed Ianguage exceeds the obhgatrons of the Act as
interpreted by the FCC. The Commlssron ﬁnds all of Staff’s modifications to be ‘appropriate and will adopt
Staff's proposed language. )

Issue7: Is SWBT obligated to provrde the items found in Section 14 of the M2A Avgreement?

WCOM requests that the Commrssron requrre SWBT to provide the promotional offerings in
Section 14 of the M2A. WCOM argues that SWBT should not be allowed to strike their “promotional”
offerings based on a CLEC not taking the M2A in toto. WCOM argues that it is adopting all of the
legitimately related terms, conditions and attachments, as set forth in Attachment 26, that are legitimately
related to the provrsmns listed above that WCOM has chosen to negotiate. SWBT argues that Section 14 of
the M2A contarns many provisions that benefit CLECs that are beyond the ability of the Commission to

impose under the Act.
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Staff asserts that Sectron 14 of the M2A is appropriate with certarn exceptrons The exceptrons
include modifications to Sectlon 14.2, and the deletion of 14.3, 14.4, 14.6, 14.7, and 14 8. Staff indicates
that Section 14.5 should be included. The Commission accepts the recommendation of the Staff as being
appropriate for this case. |

Issue 45: Should SWBT be permitted to charge for Central Office Access?

This issue involves charges for SWBT to combine UNEs that are not cu‘rrently combined in
: SWBT’s network at WCOM's request. WCOM and SWBT appear to be in agreement on this issue, albeit for -
different reasons. SWBT believes it has no ob.ligation to combine eiements. WCOM believes SWBT does
~have that obligation; however, WCOM aiso believes that SWBT should not be allowed to assess this
so-calied “glue charge” of combining such elements because the nonrecurnng charge for orderrng such
~ to-be-combined UNEs fully compensates SWBT

The Commrssron finds that the parties agree that there should not be a Central Office Access
charge. Therefore, the Commission fi nds this issue resolved. , 7 |

Issue 8: Are CLECs impaired without access to local switching as a network element?

WCOM argues that CLECs are impaired without access io local ‘sWitcvhing as a network element.
WCOM initially contended that provision of ULS would render 'it-unéble' to provide service to residential
customers, but subsequently conceded this was not the case as the exception would rarely, if ever, apply to
residential customers. WCOM also contended that it would be impaired without access to ULS in the
' circumstances covered by the FCC’s exception, but provided no evidence to support this pesition and
conceded that it is currently using its owh switches to provide service to business customers in St. Louis and
Kansas City. SWBT, on the other hand, COntends that it cannot be required to provide local switching'as a
UNE in the specific instances identified in the FCC's UNE Remand Order. Speciﬁc_ally, SWBT argues that |n
the UNE Remand Order, the FCC determined that ULS heed not be provided (a) to customers with four or
more lines, (b) served by central offices in density zone 1 in one of the top 50 Metropolitan Statistical Areas
(MSAs) where (c) SWBT provides enhanCed extended loops (EELSs). ‘

Staff states that the FCC provides a lengthy analysis of exceptions to the unbundling' requirements
in paragraphs 253 through 299 ‘o‘f th'e UNE Remand Order. Based on the FCC's an‘alysis, Staf

- recommends that SWBT'’s language be incorporated into the Agreement except Staff recemmends that the
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‘time frame for written notice to CLECs be modified to “not less than 180 days”. Staff also
recommends that all references to multistate agreements be removed consistent with the recommendation
by Staff witness Peters. | ‘ |

"~ The Commission ﬁnds that Staff's proposed language is appropriate for this case and should be
adopted. o .

Issue9: Should SWBT’s proposed language for ULS be adopted?

This issue is whether ‘SWBT'S proposed Ianguage for unbundled local switching should be-
adopted, is closely related to Issue 29. WCOM opposes the inclusion of this language. »’ As WCOM
conceded at the hearing, Issue 9 is moot if the Commission determines under Issue 20 that SWBT is not
required ‘to provide intraLATA services to WCOM's local end-use customers. As SWBT divscus'sed'with
regard to Issue 29, this Commission has previously determined that SWBT has no obligation to provrde retail
_intraLATA toll services to customers of CLECs. Staff concurs with SWBT's analysrs on this pornt and
- supports SWBT'’s position.

The Commission agrees with Staff and SWBT and finds that there is no obligation for SWBT to
become 'a potential provider of intraLATA interexchange services to WCOM's end-user_s or that the
Commission should impose such an obligation. Therefore, the Commission finds SWBT's language

approprrate

Issue 14: Should SWBT provide Dlgltal Cross-Connect Systems (DCS) in accordance with the
. FCC’s rules? ,

This issue centers around whether SWBT is required to provide Digital Cross-Connect Systems
(DCS) as a UNE. WCOM argues that the answer is “yes”, while SWBT alleges that pursuant to the terms of
the FCC's UNE Remand Order, Cross-connects are a means of interconnection and not a separate UNE.
Staff states that the FCC conclljded that ILECs must provide cross-connect facilities between an unbundled
loop and a reduesting carrier's collocated equipment. The’ FCC'has deﬁned the cross-connect as a means
of interconnection, not as part of a UNE or as a separate UNE in and of itself. Staff recommends that the
language of bOth parties should be combined and incorpbrated into the Agreement.‘

The Commission agrees with Staff’s analysis and finds the Ianguage of both parties should be

combined and mcorporated in the Agreement as recommended by Staff. A
Issue 21: Is SWBT required to provide WCOM access to proprietary AIN features developed by
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SWBT?

WCOM propoSes language that requires SWBT to provide access to proprietary AIN features.
SWBT’s proposed language provides that WCOM may de\relop its own proprietary AIN features but may
not have access to SWBT's proprietary AIN features. Staff supports SWBT'’s position on the basis that the
UNE Remand Order makes it clear that based on the “necessary” standard, ILECs are not requwed to
provide unbundled access to the services created in the AIN platform and that such services do not qualify
for proprietary treatment. Staff's position recommending inclusion of SWBT'’s language is described in the
Staff Evaluation of the Joint DPL. | |
The Commission’ finds that Staffs analysis on this issue is correct. The FCC specifically
addressed the ILECs’ obligation to offer access to AIN software in the UNE Remand Order The FCC found
that access to the AlN platform is required, but that ILEC service software in the AIN platform was
proprletary and need not be unbundled :
Issue 22: Should SWBT be requnred to take responsibility for AIN CLEC service creations?
WCOM proposes language that 'obligates SWBT to provide information necessary for WCOM to
utilize SWBT’s service creation envuronment in the AIN software. Both parties agree to the language noted
as WCOM'’s proposed Ianguage in its DPL position. The dispute arises over the additional language
proposed by SWBT. _ |
SWBT’s proposed language provides that SWBT is not responsible for the development of
WCOM'’s service creation in the AIN environment. SWBT notes that the FCC's UNE Remand Order -
specifically requires ILECs to permit access to the service creation enVironmeht in the AIN platform, but
places the duty on WCOM to create its own proprietary software. | |
| Staff proposes language that'modtﬁes SWBT’s additional proposed language to make it clear that
SWBT must provide the technical information necessary for WCOM to utilize the service creation
environment, but is not responsible to deyelop or assist in the development of services. |
The Commission finds SWBT's additional language to be appropriate with the changes

recommended by Staff. Staff's modification clarifies that it is not SWBT's

httn://www .nsc.state.mo.us/orders/02282222 htm ' | 03/08/2002




2/02R&0, , | | ' Page 20 of 49

responsibility to develop CLEC service creation. It is SWBT's responsibility to ensure that WCOM

has the technical information necessary to utilize the service creation envrronment within the AIN platform.

Issue 28: Is SWBT required to collect format and deliver paper coples and/or electronic copies
of every emergency number in SWBT to WCOM?

WCOM does not want paper copies of this information and does not want to “put SWBT in a
posution where it would be requ:red to ‘collect, format, and deliver’ paper copies of the emergency numbers
- in question. However, WCOM does want to “have SWBT sit down and discuss how the information could

be provided periodically in an electronic feed so as to avoid the possibility of human and/or administrative_
error...." | | ‘ | ‘ -

SWBT argued that it should not be required to collect and deliver paper and/or electronic copies of
every emergency number to WCOM. SWBT noted several problems with WCOM's proposal, including }
.(a) that SWBT does not have the means to ensUre that the information it would be providing is 'a’ccurate
~and/or current because it is up to the public"agencies to ensure that their pUblished information is accurate
and current; (b) SWBTY does not 'have any place where it stores emergency numbers in a group and it would,
therefore, be required to research and prepare a document that does not currently exist; (c) emergency
numbers are equally accessible to WCOM since SWBT provides WCOM with its DA listings and WCOM can
look up this information just as readily as SWBT can; and (d) WCOM may seek paper copies from _the public
aQencies themselves.- | o | |

Staff originally_recommended that if electronic transfer of emergency _nurnber information is not
technically and/or ﬁnancially prohibitive, Staff would support Ianguage allowing for the periodic electronic
- transfer of emergency information. SWBT contends that since it provides WCOM with electronic access to
its DA listings, which .contain the infOrmati'on, then SWBT has already Jand will continue to provide the
emergency numbers. Furthermore, during the hearing Staff witness Petersagreed with SWBT that if this
information is available through a public agency, SWBT should not be required to provide paper copies of

this information. Mr. Peters further agreed that if WCOM is equally. able to go the public agency and get the

information electronically, that this “might be sufﬁcient”.LZ—a]
The Commission finds that SWBT shall not be required to collect, format and deliver paper copies

and/or electronic copies of every emergency number to WCOM; Since the white pages listing information is
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electronically avarlable to WCOM, the Commission fi nds this source acceptable. ,
Issue 35: Should SWBT be required to provide WCOM with Inputhutput (10) ports?

The Commission determines that SWBT should be required to provide WCOM with Input/Output
(1/O) ports. The I/O port is part of the features and functionalities of the switch. The FCC has defined local
sWitching UNE as includingv all features, functions and capabilities of the switch WCOM indicates that
access to the /O port is important for WCOM to deploy a centralized v0|ce-ma|I capability for use in
providing service to its customers served via UNE—P but that capablllty would be meanmgless without the
ability to provude a notice to customers that they have messages waiting in the system. Typically, end-users
are notified of messages in the form of a ‘stutter dial tone,” or a dial tone that is interrupted brieﬂy when the
customer goes ‘off hook.” WCOM needs access to SWBT’s I/O port in order to have the seme opportunity
to provude centrahzed voice-mail service as does SWBT's affiliate Southwestern Bell Messaging Servrce
Pursuant to the recommendation of Staff and WCOM, the Commiission fi nds WCOM’s language appropnate

~ Issue 36: Should LVAS mterfaces be offered for UNE switch ports?

The Commission determines that SWBT should offer LVAS interfaces for UNE switch ports.
WCOM proposes the same language contained in the M2A. It appears that SWBT does not object to what
WCOM proposes for section 9.4.4.4. 1" however, SWBT proposes adding its gene'ric so-called 13—state ~

language, which contains references to Pacific Bell, Ameritech, and SNET As previously discussed, such

language is irrelevant to this MISSOUI’I proceeding and is rejected. [—J ,
Issue 37: Should the Commission retain language in the contract that addresses interactive
interfaces for SNET and Ameritech? ,

As in issue 36, WCOM proposes the same Ianguage for section 9.4.4.5.1 as is contained in the
M2A. It appears that SWBT does not object to‘this specific language; however, as with issue 36, SWBT has

inserted references to Pacific Bell, Ameritech, and SNET. Such additional language is irrelevant to the

Missouri proceeding and is rejected.[-zﬂ ,
~ Issue 38: Is SWBT required to treat CLEC loop test reports as its own?

WCOM argues that SWBT should be required to treat WCOM's loop test reports as |ts own.
SWBT objects to the proposed language on the basis that utilization of WCOM test results could result in the

unnecessary dispatch of SWBT technicians, with the result that other customers do not receive proper
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service and SWBT fails to meet applicable performance standards.

Staff concurs with SWBT that WCOM'’s language should not be included. Staff points out that in
the 271 proceeding (TO-99-227), the Commission found that SWBT provides nondiscriminatory access to
the to the OSS functionality as required by the FCC, and more specifically, the maintenance and repair
functions of OSS. Therefore, WCOM’s language propcsing CLEC testing is unnecessary and should be
rejected. Staff also suggests that the Commission reiterate |ts expectation that SWBT continue to provide
nondiscriminatory access to all OSS. , |

The Commission finds that utilization of WCOM's test reports as recommended by WCOM is
inappropriate. SWBT already provides ncndiscriminatcry access to the QSS functionality as required by the
FCC, including thevmaintenance and repair functions of the 0OSS. WCOM’s Ianguage on this issue is
unnecessary and shall be rejected The Commission reiterates the expectation that SWBT will provnde
nondiscriminatory access to all OSS functionality in this Agreement.

Issue 48: Should SWBT be required to provide points of interconnection that are not available?

The Commission determines that SWBT should be}required to provide points of interconnection
as required by FCC Rule 51.321(a)." ’T his rule provides that SWBT “shall provide on terms that are just,
reasonabie and non-discriminatory in accordance with the req'uirements of this part any technically feasible
method of obtaining mterconnection or access to unbundled network elements at a particular point upon a
request by a telecommumcatlons carrier. ”L—l SWBT's proposal effectively eliminates the word “shall” in
the FCC’ s’ruie, making SWBT the arbiter of what is technically feasible. SWBT'’s proposed language would
require such acceSs only where interconnection is technically feasible and facilities are available.

WCOM notes that the Commission 'rejected SWBT's proposal in the AT&T/SWBT arbitration,
TO-2001-455. In that case, the Commission determined the nonrecurring costs of special construction
related to estébliéh a specific point of interconnection would be recovered based upon an equai split while
the traffic sensitive costs cf construction would be borne in direct proportion of the traffic carried by the

newly constructed elements.

Staff states that the Act[—l and the FCC’s ruie[—2—8*1 are clear: a requesting carrier may
interconnect with an incumbent’s network at any techmcaily feasible point within the incumbent’s network.

Therefore, Staff recommends WCOM's language. The Commission agrees that WCOM’s language should
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be adopted for this issue.

: , LIDB/CNAM
‘Issue 13: Should the Commission adopt SWBT’s definition of LIDB?

| 'LIDB stands for Line Information Database and is a call-related database used for validating -
calling card, collect call and third-party call info_rmation; CNAM is a call-related database that is used by
exchange carriers to provide caller identiﬁCation services (Caller ID). | |
| WCOM argues that SWBT's deﬁnitipn improperly consolidates the two, independent databasesj
into one deﬁnition.' WCOM alleges that by combining CNAM into the definition of ,LIDB, SWBT attempts to
blur and confuse the distinctive differences between the two databases and, most significantly, ignores that
CNAM Service Query is already separately defined in Attachment 6 at paragraph 9.5.1.
Staff contends that most of WCOM's and SWBT's language is descriptive and is. not absolutely'
. deflnltlve Therefore, Staff proposes to include a modified version of both parties’ Ianguage ‘Staff notes that
SWBT'’s LIDB may be queried from any network components and not just those identified as unbundled'
Staff proposes to remove SWBT's term “unbUndIéd” ~The Commlssron will adopt the language
recommended by Staff as an approprlate resolution in this case.
Issue 15: Is SWBT required to provrde CNAM database to WCOM on a bulk basrs?
WCOM argues that SWBT is required to provide CNAM database to it on a bulk basis; SWBT and
- Staff disagree. In the Local Competition Firat Report and Order (paragraph/484) _and In the Matter of
; lmplemantation }okf the Local Competition Provisions of the Telecommunications Act of 1996, Third Report
and Order and Fourth Further Notice ’of Proposed Rule Making (UNE Remand Order, paragraph 402), the
FCC determined that nondiscriminatory access to an incumbent local exchange carrier's call related
databases is a UNE. The partles differ as to what is meant by “access”. |
~ WCOM appears to define access to SWBT's LIDB and CNAM as possessrng a copy of the
contents of SWBT's LIDB and CNAM in WCOM'’s own memory systems much as one busin_ess would sell its
rnailing lists to other companies. SWBT deﬂnas access more restrictively; SWBT considers access to be
~when the information contained in LIDB and CNAM is available on a per-call or usage basis. |
Staff states that ‘it is unaware of any federal or Missouri statutes, regulations, or orders that would

impose a duty on SWBT to “sell” the contents of its databases in bulk. Staff contends that access to LIDB
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and/or CNAM should not be equated to posseSsien of the contents of those databases. SWBT

argues that access to LIDB or CNAM on a usage basis would not be discriminatory or unduly burdensome to
'WCOM. | |
 Staff also notes that SWBT's proposed language in Sections 9.4.2.6.4, 9.5.2.4, 95241,

and 9.5.2.4.2 refer to activities outside of Missouri and not under thev Commission’s jurisdiction; Staff
recommends the Commission,disallew that language in the Agreement. Furthermore, Staff finds WCOM's

~language in 9.5.1.1.2 to be overly one-sided and recommends against its inclusion into the Agreement.
Staff recommends that the Commission order SWBT’s proposed language in Attachment 6, Sections 9.0,
9.4.2.6, 9.4.2.6.3, and WCOM's proposed language in Sections 9.3.1, 9.3.1.1, and 9.4.1.1 into this
Agreement. | |
The Commrssnon finds that Staff’s posrtuon is ‘appropriate and shaII be adopted for this

Agreement

Issue 16: Should Ianguage be added to the Interconnection Agreement to address changes in
LIDB and CNAM access?

- This issue centers around whether the Commission should adopt language to address changes in
LIDB and CNAM access. SWBT and WCOM dlsagree over the use of the terms “Data Owner” and “Account
Owner” WCOM argues that the term “Data Owner’ more effectively descnbes the owner of the information
contamed in the LIDB and CNAM databases WCOM states that an “Account Owner” may or may not own
the data; “Data Owner” more accurately describes the party in mterest for purposes of these contract
sections. - - ‘
- SWBT argues that the term “Data Owner” is obsolete. SWBT states that “Account Owner”
encompasses all the data in LIDB, not just validation data and identifies company ownership at the
telephone number level. | 4
Staff states that since the agreements are negotiated/arbitrated agreements, applicable only to the
parties to this Agreement and to any CLECs that choose to opt into the final agreements, Staff recommends
that the Iangeage of the parties be combined as ‘outlined in Staff's DPL/Findings of Fact and Conclusions of
| law document. Staff suggests that any languagedeemed inconsistent with industry standards enly applies

to these agreements and does not change common industry terminology. The Commission notes that
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Staffs proposal includes a definition for “Data Owner”. The Commission accepts Staffs

recommendation and will incorporate Staff's proposal into the Agreement.

Issue 17: Is SWBT reqmred to provide nondiscriminatory access to its LIDB/CNAM databases, |
including removing the local use restriction? (Or, as worded by SWBT, are existing
limits on proprietary information provided by call-related databases approprlate?)

‘Under 47 C.F.R. 51.309(b), a telecommunications carrier may purchase the use of UNEs from an |
~incumbent exchange carrier to provide exchange access services to itself in order}tvo provide interexchange -
services to its subscribers. Staff states that given that access to LIDB and CNAM are UNEs, Staff believes
that SWBT must remove the local use restriction on these databases. - Staff witness Cecil indicated that in
this negotiafion, the issues regard the exchange of local traffic by local exchange carriers (LEC) or the
termination of interexchange traffic by a LEC. Staff does not believe that anv intersonnection agreement is
the proper.venué for inclusion of language that allows an interexchange' carrier (IXC) access to an ILEC'’s
_ LIDB/CNAM databases. Staff recommends that the Commission find that SWBT’s proposed language in
Secﬁons 9.4.2.6 and 9.4.2.6.3 vis appropriate. Staff also notes that SWBT's proposed Ianguage in
Sections 9.4.2.6.4, 9.5.2.4, 9.5.2.4.1, and 9.5.2.4.2' refers to activities outside of Missouri and should be
stricken from the proposed Agreement. The Commission agrees with Staffs analysis and will adopt the

‘language proposed by Staff.

Issue 33: Is WCOM allowed to access SWBT’s LIDB and CNAM databases at TELRIC rates
when acting as an IXC?

Staff indicates_ that it recognizes that WCOM is comprised of local and interexchange carrier-
affiliates but believes an agreement between an IXC and a local carrier does not belong in a local
interconnection agreement. Staff recommends that the‘Commission order that SWBT's proposed language
in Attachment 6, Section 9.4.2.6.3, be incorporated into this Agreement. Staff states that its objection to
Section 9.4.2.6.4. (from lIssue 15) remains and recbmmehds against that section’s inclusion into the
Agreement. The Commission finds Staffs recommendation to be a reasonable and dfrects that Staff's

position be incorporated into the Agreement.

Issue 19: Should Local Service Request (LSR) language for LIDB database updates be added
- to the Interconnection Agreement to reflect network changes since the Commission
approved the Missouri 271 Agreement?

SWBT agreed to create a Local Service Request (LSR) based interface ih the procéss of creating
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| the M2A. SWBT noted that since the M2A was completed before SWBT could oomplete
development of the interface, the M2A could not contain all the terms and conditions regarding LSR and all
parties agree that those terms and conditions should be incorporated into this Agreement. Staff supports
SWBT's proposed language after the removal of the mUItistate references.

The Commission agrees with Staff that SWBT's proposed language is appropriate after the
removal of.all multistate references. If WCOM desires additional interfaces, WCOM should bear all costs of
- deveioplng and malntalning those interfaces. |

Issue 20 What obligations should WCOM have for the mformatlon it stores in SWBT’s LIDB?
Staff points out that this i issue is directly related to Issue 30, the appropriate contract Ianguage for
altematively billed: traffic. In that issue, the Commission found that WCOMs ‘Attachment 27 was the
appropriate language. As recomrnended by Staff, the Commission finds that SWBT’s‘ Ianguage for Issue 20
is inconsistent"with the ‘Commission’s ﬁndings regarding Issue 30 and should be removed from the
- Agreement. | | |

DAL
Issue 24: Is SWBT’s local use restriction for Directory Assistance Listings (DAL) reasonable?

WCOM'argues that SWBT's local use restriction for DAL is not reasonable. WCOM alleg'es that
Section 1.5. 1 contains language that is contrary to the Ianguage in SWBT’s Accessible Letter CLEC01-065,
which states that SWBT will comply with the FCC’s DAL Provisioning Order.

SWBT disagrees, and argues that it offers a provision in its Directory Listing "Information,
»Attachment 18, which speciﬂcally addresses whether SWBT wiii enforce any restrictions on the use of
directory assistance ii_stings (DAL). Specifically, SWBT has agreed that subject to any subsequent decision
or order by the FCC or a court, the SBC telephone companies will comply with the FCC’s Order and will not
enforce any restrictions on the use of directory assistance listing information by any directory assistance
provider that provides telephone exchange service or telephone toll service under section 251(b)(3) or by
any directory assistance provider that acts as an agent or independent contractor for a qualifying entity
dnder section 251(b)(3). SWBT notified WCOM of this position via Accessible Letter CLEC01-065 on
March 21, 2001. SWBT contends that it removed aII of the potential use restrictions from its proposed

language.

.—;“::._Ii“:‘_t" nee ctate mn ne/orders/02282222 him ) . 03/08/2002




2/02 R&O. . , Page 27 of 49

‘Staff notes that in the UNE Remand Order, paragraph 442, and Section 251 (b) of the Act,
incumbents are obligated to provide nondiscriminatory access to OS/DA. Staff states that with the probosed
language revisions SWBT fi led on January 9 2002, SWBT's language is acceptable and should be adopted.

The Commission agrees with Staff's analysis and will adopt SWBT’s language as revised.

Issue 26 Must SWBT deliver for WCOM at cost-based rates emergency messages to end-users f
that have nonpublished numbers? (Orig. WCOM issue #8) ,

SWBT Issue #26: (a) Should SWBT’s process for delivering emergency messages to
end-users with nonpublished numbers be utilized? (b) Must SWBT deliver
emergency messages for WCOM to end-users that have nonpublished numbers at
TELRIC rates? ' v

This issue centers around whether SWBT’»s process for delivering emergency messages' to |
end-users with nonpublished (NP) numbers should be utilized and if so, Should such delivery occur at
" TELRIC rates. WCOM proposed a new notification procedure and argues that TELRIC rates should apply.
SWBT alleges that it currently has the same procedures in place for both retail and wholesale customers,
and SWBT operators handle NP emergency requests from all callers in the same manner regardless of the
caller's LEC. SWBT, therefore, maintains that its procedures should continue as is and that market-based
rates should apply. | | ' | '

Under SWBT's procedures, in an emergency, a supervisor of’ an ‘operatcr. can be enlisted to:
(1) obtain the NP numbers by invoking a specral security procedure (2) relay a message to the
NP subscriber to Iet him or her know that the caller is attempting to make contact (3) provrde the NP
subscnber with the caller's call back telephone number; and (4) make two attempts over approxrmately a
half-an-hour period if the first attempt to contact the NP subscriber is not successful. This procedure is
posted on the CLEC website. | | | |

SWBT provides the same process, which can take as much as 45 minutes and involves both anv
operator and a supervisor, that SWBT uses for itself and all other carriers. SWBT, thus, provides operator
services on 'a nondiscriminatory basis to all CLECs and their subscribers as required by Section 251(b)(3)
and 271(C)(2)(b) of the Act. | | ”

Further, SWBT argues that the delivery of emergency messages to end users with NP numbers is

not a UNE because operator and directory assistance services are not UNEs; thus, nondlscrlmlnatory

market-based rates must apply.[z—gl
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. Staff agrees with SWBT’s language at Section 3.2.1 in Attachment 18 DLI-MO. The Commission
finds that all WCOM language should be removed from Section 3.2 of the Agreement, consistent with Staff's
position onthisissde. The Commission also agrees with Staff’s position that SWBT must deliver emergency
messages for WCOM at the san1e rate it delivers emergency messages for other carriers.

Issue 47: Must SWBT offer DAL rates at their forward-looking cost?
In the UNE Remand Order, the FCC determined that nondiscriminatory access to the ILEC's

| underlying databases used in the provision of OS/DA is required only under Section 251(b)(3) and not under

Section 251(c)(3) of the Act.m Moreover, the FCC speciﬁcaiiy declined to expand the definition of OS/DA

to include an obligation to provide directory assistance listings (DAL) in daily electronic batch-ﬁies.[s-‘Ll In
other words, DAL is not an unbundled network element. ‘ '

- SWBT argues that it provrdes nondiscriminatory access to its DAL, pursuant to Section 251(b)(3)
of the Act (and the relevant rules thereunder) in bulk, in Attachment DLI/DAL for those CLECs that wish to
provide DA services of their own. As part of the 271 process, SWBT submitted "X2A" agreements in
Arkansas, Kansas, Missouri, and Oklahoma as evidence that SWBT was complying with the FCC Orders
and the Act's checklist requirements. The FCC approved all of SWBT's applications, including provisions
permitting market-based pricing of DAL. SWBT states that the FCC's approval confirms that SWBT is not
obligated to provide DAL as a UNE. Thus, SWBT argues that market-based rates apply. |

~ Staff notes that the Commission has already approved a market-based rate in the M2A. Staff
agrees with SWBTthat market-based rates should apply. The Commission finds that the market-based rate

approachadvocated by SWBT and Staff is appropriate.

OS/DA
Issue 49: What are SWBT’s obligations with respect to OS/DA?

On January 3, 2002, SWBT filed a Motion to Strike Issues 49 and ‘50 From WCOM'’s Revised
Proposed Decision Point List. SWBT alleged that these two iSs_ues were neither contained in-WCOM’s
Petition nor in SWBT's Response, and therefore, they are beyond the sc_ope‘of the Act. On January 14,
2'002, the Commission denied SWBT'’s Motion to Strike. Upon further review, the Commission determines
that WCOM's Issue 49 should be stricken; this issue was not contained in either WCOM's Petition nor in

SWBT’s Response. Consequently, this issue is net an appropriate decision item for this case.
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Rates Issues

Issue 10: Should the Commission reevaluate the forward- -looking Ioop rates that apply to all
two-wire analog loops, including loops used for UNE-P?

- WCOM argues that the Commission should reevaluate the forward-looking loop rates that apply to
| all two-wire analog loops, including loops used for UNE-P, and that the partles shouId be allowed to
incorporate the results of a subsequent, generic proceeding into thls Agreement. WCOM states that a
- generic proceeding would enable the Commission to implement the results of the anticipated Supreme Court
decision on TELRIC. Once the generic cost proceeding is complete, WCOM contends that the Commission
will have adjusted UNE cost studies on which it, SWBT, and all CLECs can rely 'WCOM further argues that
the FCC expressly expects the Commission to conduct such reexaminations.
SWBT opposes a generic reexamination of UNE loop costs and rates and argUe‘s that under the
Act, price must be based on cost, which the FCC requires to be determined under the TELRIC standard.
- SWBT points out that it provided the only cost studies and testimony supporting its proposed UNE rates, and
that its cost studies were developed utilizing a proper application of TELRIC principles and are appropriate
for use in this proceeding.' SWBT emphasizes that WCOM failed to prov'ide' any cost studies‘ in this case,
and contends that WCOM has provided no basis in the record in this case for the Commission to adopt any
particular rates for UNE rates at issue. SWBT maintains that the M2A rates were developed utilizing the
TELRIC methodology, but that adjustments and voluntary‘ reductions were made that résulted in rates below
the level required by the proper application of the TELRIC methddology. | -

Staff recommends that the Commission adopt the M2A rates as adjusted by the outcome of the
Case No. TO-2001-438. Staff also recommends that the Commission open a new, generic case to
reevaluate this issue, where all concerned parties could participate in a working grbup to review all relevant
issues. Staff views the generic docket as a benchmark for future proceedings.

As in Case No. TO-2001-455, the Commission will not implement substantial increases in prices
for basic UNEs based on the cost studies submitted in this case by SWBT, which have not been the subject
- of rigorous review by Staff, CLECs, and the Commission because of "the‘ strict time festraints on the
arbitration case. lnstead, the Commission takes notice of the M2A, including the ‘rates contained therein.

The M2A was the product of a lengthy proceeding and close scrutihy. The Commission has already
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determined that it complies with all of the standards applicable to interconnection agreements,
including the 14-point checklist in Section 271. (32] ‘Because it is known to be compliant with both the Act
and the FCC’s regulations, the Commlssmn concludes that the M2A, with the adjustments from Case

No. TO 2001-438 is appropriate as a resolution of the partles dispute.

Issue 11: Should the Commission revise the local switching rates in the agreeme'nt}to reflect a
~ flat rate structure, with permanent rates based on current TELRIC costs? ,

As already discussed above, the Commission has rejected the use of interim prices. Likewise, as
“discussed above, UNE rates including switching prices may be reexamined in a sUbsequent proceeding,
with the results used as a benchmark for further proceedlngs as suggested by Staff. However the
- Commission again declines to open a genenc case as part of the determlnatlon in this case.

As noted above, the Commission agrees with Staff that the M2A rates are appropriate. Staff also
recommends that it would be appropnate to reevaluate th|s issue in a generic case. The Commission

adopts Staff's recommendatron for this issue.

Issue 12: Should the Commrssron delete the $.003 per message charge for the daily usage feed
(DUF)?

- SWBT Issue #12: Is SWBT entitled to be compensated for providing dally usage feed
(DUF) to WCOM at the existing rate of $.003 per message approved in the 271
proceeding?

| ‘Under the M2A, ‘SWBT does not currently charge CLECs for'daily usage feed (DUF) records,
which are records that aliow a CLEC to bill its end-users. WCOM opposes any charge for the provision of
these records. SWBT admits there is no such charge in the M2A, and no charge was proposed in Case
No. TO—2001-438 WCOM's wrtness Mr. Turner contends that there are no new incremental costs: to be
recovered by such an additional charge. According to WCOM, all costs regardlng these DUF records (that
| are used to identify calls made by customers using unbundled switching) are inherent to and will }be-v
recovered in sWitching and AiN query rates, as alread’y determined by the Texas Commission based on
admissions by SWBT witnesses. o
Staff recommends that the M2A rates are appropriate for this Agreement. Staff notes that these
rates have been previously_ approved by the Commission and have been determined to be TELRIC-based.

" The Commission has previously determined that the M2A rates satisfy the criteria set forth in the

Act@ The Commission rejects SWBT's proposal to impose a new charge of $0.003 for daily usage feeds ’
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(DUF) in connection with local switching, and finds Staff's recommendation to adopt the M2A rates
to be reasonable. The Comrnission' declines to open a generic case as part of the determination in this
case. | .
Issue 23: What is the appropriate rate structure for LIDB query access?
| The Commission has previously established a rate structure for LIDB q‘uery access and neither
party proposes a change in that rate structure. Hence, this issue is moot. To the eXtent that SWBT seeks to
expand the issue to include a reconsideration of the rate itself, giVen that SWBT admits that it cannot :
determine from. which state a query originates, the Commission rejects SWBT’s, efforts to establish a
multistate rate in this Missodri arbitrativon.[—:si1 | :

| Staff again recommends that the Commission find that the decision for this issue shall be
consistent with the decision made in TO-2001-438. In that case, Staff recommended that rates for LIDB
query access should be those set as permanent rates in Case No. TO§97-40. During the hearing in the
| present case, Staff witness Cecil noted that SWBT admits that it doesn’t really know what price to charge
here, but Staff feels that SWBT needs to charge a Missouri-specific price. Thus_, Staff relies on th‘e price set
in TO-97-40, arguing that the price structure from TO-97-40 should remain. Staff also recommends that if
the Commission opens a generic case to look at UNE rates, that it may be appropriat'e to address this issue
at.that time also. _ | | |
The Commission finds that, based upon the Iifnited evidence presented in this case, Staff's
position is the appropriate resolution of this issue. However, the Commission declines to open a generic

case as part of the determination in this case.

Issue 31: Should SWBT be allowed to recover the cost associated W|th call blocking in end
off' ices where AIN is deployed? .

| The Commissmn rejects SWBT's proposal to delete language that would prohibit SWBT from
imposing an additional charge, beyond the AIN query rate, for standard call blocking and screening functions
~ in end offices where AIN has been deployed. WCOM witness Turner and Staff witness Dietrich explained
jtnat the AIN query rate already covers the costs of standard blocking and screening functions. The
language prohibiting an additional charge in such end offices is in the M2A, has been required by the Texas

Commission as well, and would not impact SWBT’s ability to impose an additional charge in end offices
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where AIN has not been deployed. SWBT acknowledges that it would not incur additional line
class code costs because “in an AIN-based office we could probably identify your [WCOM] traffic apart from
ours and thus not have to create a unique line class cede [39] |
' Staff recommends that the Commlssmn find that WCOM’s Ianguage is approprlate for this lssue
Staff wrtness Dietrich notes that SWBT seems to object to the proposed Ianguage because SWBT should be
allowed to charge for originating call blocking, often referred to as toll restrtctlon. Staff states that the issue
is not Whether SWBT can charge for toll blocking, but rather whether _SWBT~ can Charge for call blocking
where AIN is deployed. Staff indicates that since the purpbse of AIN software is to provide the functionality
for an end-user (in this case, presumably a WCOM end-user, not a SWBT end-user), to either accept or
reject a call, the costs for rejecting that call would be inherent in the functionality of the AIN software and the
language proposed by WCOM should be incorporated in the Agreement. The Commission agrees with
~ Staff's analysis, and will adopt WCOM’s language for this issue. N
Issue 46: Should SWBT be permitted to charge for a change in CLEC’s signaling point code?
This issue involves SWBT'’s proposed language that permits the imposition of a charge when a
CLEC modifies an existing signaling point code. SWBT contends that the purpose of its language is not to
set a charge for establishing a signaling point code, but is instead designed tQ recover a portion of the cost
involved if a CLEC seeks to change an existing point code. Because changes_to a signaling point‘code
must typically be;dorie after working hours in order to avoid customer disruption, the cost to change a
signaling point code exceeds the cost of initial establishment of such a code. Although the costs are higher,
SWBT seeks to recover only the same level of costs associated with establishing a signaling point code.
WCOM opposes this proposed language on the basis that charges to establish a signaling point
code were previously established in Case No. TO—97-40. In its prefiled testimony, Staff initially concurredv-_
with WCOM’s. position. But at the hearing, Staff agreed that it is appropriate to assess a charge. On
- January 31, 2002, Staff filed a Modification to Substitute Sheets notrng that a sugnalmg pomt code was set
in Case No. TO-97-40. That rate according to SWBT, is only intended for the initialization of service. Staff
states that it does not beheve that WCOM has refuted that argument. Therefore, Staff now suggests that a

signaling point code change rate is approprlate and recommends that SWBT's Ianguage should be mcluded

inthe Agreement [—J

 http/www.psc.state.mo.us/orders/02282222 htm | | | ©03/08/2002




2/02 R&O. ) Page 33 of 49

~ The Commission finds that SWBT is entitled to recover the costs of changing an existing signaling
point code and that no other charge approved by the C‘ommission includes these costs as a part of the
applicable rate. Accordingly, the Commission approves the inclusion of the language proposed by SWBT

and recommended by Staff.

Issue 50: Should the Commission delete the $.08 per transaction charge for local account
maintenance? , ,

The Local Account Maintenance Charge is a per transaction charge for each working telephone
number that dieconnects from WCOM and switches to another local service provider. SWBT eharges:
(1) $.08 for a Local Disconnect Report (LDR) via a 960-byte industry standard Customer Account Record
Exchange format; and (2) $.003 for the LDR via Electronic Data lnierchange format. SWBT argues that it
should be ailow_ed to recover the costs associated with proyiding thisy service. WCOM argues that it should
not. SWBT further argues that this Commission prev‘iously‘determine'd that SWBT should be allowed to
 recover for Local Account Maintenance‘ in the AT&T Interconnection Agreement in 1997 and in the M2A.
Staff recorrimends thai the Commission adopt the M2A rate as the appropriate rate for this case, [37] with
any associated adjustments from TO—2001-438; the Commission finds that Staffs recommendation is

appropriate and shall be incorporated into the Agreement.

Conclusions of Law

The Missouri Public Service Commission has reached the foiiowing conclusions of law.

Arbitration Under the Telecommunications Act of 1996

The Telecommunications Act of 1996 was enacted by Congress to bring competition to the
telecommunications industry and thereby to reap such benefits as lower rates, more efficient service, and a
quickened pace of 'technological'innovation.[g—& Key to the scheme created by the Act are various
provisions requiring the incumbent local telephone companies — the ILECs — to share their networks with

competitors. Thus every carrier, of whatever type, is required'to interconnect, directly or indirectly, With

other carriers.[‘?’—gl Al local carriers, whether old and entrenched or new and upstart, are obligated to permit
competitors to resell their services, to provide number portability and dialing parity, to establish reciprocal

compensation arrangements for the transport and termination of traffic, and to allow access to their poles,

conduits and rights-of-way.]"'ic-’1 ‘Most importantly, the ILECs are required to negotiate “in good faith” and to
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make agreements with competitors as to interconnection, access to network elements on an

unbundled basis (UNEs), and the sale of telecommunications services at wholesale rates for resale by

'competitOr.s.[,‘ﬂl Finally, the Act imposes on ILECs, such as SWBT, the duty to provide for such physical
' [42]

The Act favors 'agreements reached voluntarily, by negotiation, and permits these to be made

collocation of facilities and equipment as is necessary for interconnection or access to UNEs.

“without regard to the standards set forth in subsections (¢) and (d) of section 251."[131, Such voluntary
agreements must be submitted to the state commission for approval and the state commission may only

reject such a voluntary agreement on a finding that it diScriminates against a nonparty carrier or that its
lmplementation “is not consistent with the public interest, convenience, and necessﬁy[ ]”[——l
Congress recognized, however, that it would not always be possible for competing carriers to

reach agreement through voluntary negotiation. Therefore, the Act creates a scheme of compulsory

; arbitration.[ﬂ The state commission must resolve each open issue by “imposing appropriate conditions as

required to implement subsection (c) upon the parties to the agreement]. ],.[iﬁl
also be approved by the state commission, which may reject them lf they do not meet the requurements of

Arbitrated agreements n1ust

Section 251 of the Act, or the standards at Section 252(d) of the Act, or the requnrements of the FCC s

regulations mterpreting and implementing Section 251 of the Act.L—1
Jurisdiction Under the Telecommunications Act of 1996

The Commission’s jurisdiction to arbitrate under the Act is conditioned upon proper invocation by
the party seeklng arbitration. , 148] |
A party seeking compulsory arbitration must file its petition with the state commission “during the

period from the 135t to the 160" day (inclusive) after the date on which an incumbent local exchange

carrier receives a request for negotiation under this section[.]”Hg] The parties agree that WCOM requested -
negotiations on June 1, 2001, and that the interval during which compulsory arbitration could be requested

ran from October 14, 2001, through November 13, 2001. Therefore, the Commission 'concludesvthat-
WCOM's petition for arbitration was timely filed on Novem}ber 5, 2001.

Additionally, a party seeking compulsory arbitration must, sirnUItaneously with its petition for
arbitration, “provide [to] the State commission all relevant documentation concerning (i) the unresolvedf

issues;’(ii) the position of each of the parties with respect to those issues; and (iii) any other issues
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discussed and resolved by the parties.”m Attached and/or i.ncorporated by reference to
WCOM’s petition were extensive exhibits, including matrices setting out the dispUted issues, the parties’

positions on those issues (as known), and WCOM'’s proposed successor interconnection agreement, divided
into topical attachrhents. The Commission concludes that WCOM complied with Section 252(b)(2)(A) of the
Act. | ' o

Finally, 'aiparty seeking compulsory arbitration must “provide a copy of the petition and ariy
documentation to the other party or parties not later than the day on which the State commission receives

the petition.’ [21] Attached to WorIdCom s petition was a certificate showing service by United States Mail -
upon SWBT as well as the General
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Counsel of the Commission and the Office of the Public Counsel, on November 5, 2001, the date
on which the petition was filed with the Commission. The Commission concludes that WorldCom complied
with Section 252(b)(2)(B) of the Act.

Because WCOM complied with all of the Act's prerequisites for compulsory arbltratron by a state

commrssnon the Commrssron concludes that it is authonzed under the Act to arbitrate this dispute.

State Law Jurisdiction

SWBT, as a provider of local exchange and intraLATA long-distance telecommunications service,
is a “telecommUniCatiohs company” énd a “poblic utility” within the intendments of Section 386. 020, (32)
and (42), and is therefore subject to the junsdlctlon of the Commission under Chapters 386 and 392 RSMo.
In the terms of the Act, SWBT is a Bell operatmg company (BOC) and an lncumbent local exchange carrier
aeod - N | |
WCOM is also a “telecommunications company” and a “public utility” within the intendments of
Section 386.020, (32) and (42), and IS also therefore subject to the jurisdiction of this Commission pursuant

to Chapters 386 and 392, RSMo.
Arbitration 'Standards

The Act provides: .[53]
In resolving by arbitration under subsectlon (b) any open issues and imposing
conditions upon the parties to the agreement, a State commission shall -

(1) ensure that such resolution and conditions meet the requrrements of
section 251, including the regulatlons prescribed by the Commission [FCC] pursuant to
section 251; N

(2) establish any rates for lnterconnectlon services, or network e|ements |
according to subsectlon (d); and

(3) provide a schedule for rmplementatron of the terms, and conditions by the
parties to the agreement.

‘Arbitration Procedures

| The Act does not specify ahy particutar procedure for arbitrations by state commissions. This

Commnssron has experimented with different procedural models in the past. The Commission is authorized

by its organic law to arbitrate dlsputes [54] However, that _provision also does not speC|fy any particular
procedure other than to requnre “due notice” and a hearmg '
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, The FCC Arbltratlon Procedures | |

The Commission adopted for this case the arbitration procedures used by the FCC, 47 C.F.R.
Section 51.807 (October 2000), as supplemented by the FCC's Public Notice of the Establishment of
Procedures for Arbitration of Interconnection Agreements Between Verizon Verizon and AT&T, Cox, and
WorldCom, (DA 01-270, Feb. 1, 2001). These procedures were modified to reflect the fact that the petition

~ and response had already been filed in this case‘ and that a prehearing conference had been held.
| The FCC rules are constructed around the concept of final offer arbitration, also referred to as
“baseball” arbitration. In that model, each of ihe two contending parties must submit its final offer and all
supporting evidence for consideration by the arbitrator. The arbitrator then selects from among the offers
submitted by the parties. The Commission modified the FCC'’s final offer 'arbitratio.n procedure by requiring‘

that the Commission’s Staff participate as a third party as discussed in more detail below.

The Role of the Commission’s Staff
; Given the highly technical nature of the matters at issue in this case and the Commission’s
obllgatlon to safeguard and promote the pubhc mterest as opposed to the pnvate interests of the contendlng
carriers who are the parties to this arbitration, the Commnssuon determined that it required access to the
neutral technical expertise of its Staff. Therefore, Staff was required to file Rebuttal Testimony in responSe
to the Direct Testimony filed by the parties. Staff was also required to file .an\ evaluation of each of the offers
filed by the pa‘rt,ies. In thét evaluation, Staff Was directed to consider the technical feasibility and public
interest' impact of each issue contained in each offer. Staff was directed to~ﬁle with its evaluation all
necessary supporting material. Finally, to the extent that the pLiinc interest so required, Staff was

authorized to file a proposed resolution as to any issue within the scope of this arbitration.

The Scope of Arbitfation

The Arbitration Timeline
In its petition, WCOM stated that it requested the Commrission to conduct a twofphase arbitration
such as this Commission and certain other state commissions have conduoted in the past. WCOM took the
position that, while the arbitration of various non-cost-related issues ‘co'uld be compieted by the statutory

deadline, the arbitration of the costs of certain UNEs (loops and switching) could not realistically be
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completed within the statutory timeframe, partieularly as WCOM expected the development of this
issue to require extensive discovery and access to SWBT's own highly confidential costing models.
Therefore, WCOM proposed that the Commission arbitrate the non-cdst-related issues by the statutory
deadlrne and simply adopt as interim prices UNE prices contained in the M2A W|th fi nal loop and switching
prices to be set after the costs were fully litigated. WCOM relied upon the prior practice of this and other
state commussrons and certain paragraphs of the FCC’s Local Competition Order, 11 F.C.C. Red. 154999,
- CC Docket No. 96-98 (released August 8, 1996).

SWBT, in turn, took the position that all issues, mcludrng final prices for UNEs, must be resolved
by the Commission by the statutory deadline or the Commission would lose jurisdiction.

For this case, the Commission adopted the position urged by SWBT, in view of the express
language of the Act provrdmg that the state commission “shall conclude the resolutron of any unresolved

issues not later than 9 months aﬁer the date on which the local exchange carner recelved the request under
: thls section. [55] |

Issues for Determination

The Act expressly limits the issues subject to resolution by the state commission to those framed

by the petrtlon for arbitration and the response to the petutron.[——~1 As indicated, after the arbitration hearing,
the parties jointly tendered a final DPL that has been admitted without objection as Exhibit 53.

Resolution of Open Issues

- Costing and Pricing

In' resolving by compulsory arbrtratlon the open issues presented to it by the partres the

‘Commission must establish rates pursuant to the specific requirements of the Act: [57]
' (d) Pricing standards — ;

(1) Interconnection and network element charges.--Determinations by a
State commrssron of the just and reasonable rate for the interconnection of facilities and
equipment for purposes of subsection (c)(2) of section 251 of this title, and the just and -
reasonable rate for network elements for purposes of subsection (c)(3) of such
sectlon—-—

| (A) shall be--

() based on the cost (determined without reference to rate-of-
return or other rate-based proceeding) of providing the interconnection or network
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element (whichever is applicable), and
| ~ (ii) nondiscriminatory, and
(B) may include a reasonable preﬁt. ,
(2) Charges for transport and termination of traﬁ”lc.—

(A) In general.-For the purposes of compliance by an incumbent
local exchange carrier with section 251(b)(5) of this title, a State commission shall not
consider the terms and condrtrons for recrprocal compensation to be just and
reasonable unless— :

(i) 'such terms and conditions provide for the mutual and
reciprocal recovery by each carrier of costs associated with the transport and
termination on each carrier's network facrlltles of calls that originate on the network
facilities of the other carrier; and

‘ (ii) such terms and conditions determine such costs on the basis
of a reasonable approximation of the additional costs of terminating such calls.

(B) ‘Rules of construction.--This paragraph shall not be construed —

(l) to preclude arrangements that afford the mutual recovery of
costs through the offsetting of reciprocal obligations, including arrangements that waive
mutual recovery (such as blll-and-keep arrangements) or ,

(ii) to authorize the Commission or any State commission to
engage in any rate regulation proceeding to establish with particularity the additional
costs of transporting or terminating calls, or to require carriers to maintain records W|th
respect to the additional costs of such calls. ,

: (3) Wholesale prices for telecommunlcatrons services.--For the purposes
of section 251(c)(4) of this title, a State commission shall determine wholesale rates on

~ the basis of retail rates charged to subscribers for the telecommunications service
requested, excluding the portion thereof attributable to any marketing, brlhng, collection,
and other costs that will be av0|ded by the local exchange carrier.

Additionally, the United States Supreme Court has held that rates set by a state commission in a

compulsory arbitration under the Act must also comply with the pricing regulations of the FCC.LS*§1 These
rules provide that “[a]n incumbent LEC's rates for each element it offers shall comply with the rate structure

rules set forth in Secs. 51.507 and 51.509, and shall be established ... [pJursuant to the fowvarc\l-lookingv

economic cost based pricing methodology set forth in Secs. 51.505 and 51.511[.]”L5-Q] Also, thev forward-
looking economic cost of an element is defined as the sum of its total element long run incremental cost plus

a reasonable allocation of forward-looking common costs.ﬁs—ol The TELRIC of an element is “the forward-
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looking cost over the I’ong'run of the total quantity of
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the facilities and functions that are directly attributable to, or reasonably identifiable as incremental
to, such element, calculated taking as a given the incumbent LEC's provision of other elements.”m This is
calculated based on a hypothetical network, using the most efficient technology available and the lowest
~cost network configuration imposed on the LEC’s existing wire centers, and employihg forward-looking costs
of capital and economlc depreciation rates [62]
| The Commission concludes that the rates contained in the M2A meet all the requirements of the
Act and the regulations of the FCC
However, as noted above, the Commrssron has also concluded that itis appropnate to commence:

a new proceedlng to reexamine SWBT’s costs.

General Terms and Conditions

The Commission concludes that its resolution of the open issues under this category meet all the

, requrrements of the Act and the regulations of the FCC

Unbundled Network Elements (UNES) Terms and Conditions

The Act imposes on ILECs: @J

The duty to provide, to any requesting telecommunications carrier for the provrsmn of a
telecommunications service, nondiscriminatory access to network elements on an
unbundied basis at any technically feasible point on rates, terms, and conditions that
are just, reasonable, and nondiscriminatory in accordance with the terms and conditions
of the agreement and the requirements of this section and section 252 of this title. An
incumbent local exchange carrier shall provide such unbundied network elements in a
manner that allows requestlng carriers to comblne such elements in order to provide
such telecommunications servrce

| The rules promulgated by the FCC define a “network element” as[6—4] a facility or equipme‘n't‘used
in the provision of a telecommunications service. Such term also includes, but is not limited to, features,

functions, and capabilities that are provided by means of such facility or equipment, incIUding but not Iimited
to, subscriber numbers, databases, signaling systems, and information sufficient for billing and collection or

used in the transmission, routing, or other provision of a telecommunications service.

The FCC'’s rules further provude that: [—]

(a) The terms and conditions pursuant to WhICh an incumbent LEC provides access

to unbundled network elements shall be offered equally to all requesting
- telecommunications carriers. .

(b) Where applicable, the terms and conditions pursuant to which an incumbent LEC
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offers to provide access to unbundled network elements, including but not limited to, the
“time within which the incumbent LEC provisions such access to unbundied network
- elements, shall, at a minimum, be no less favorable to the requesting carrier than the

terms and conditions under which the incumbent LEC provides such elements to itself.

The Commission concludes that its resolution of the operi issues under this category meets all the

requirements of the Act and the regulations of the FCC.
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Network Interconnection and Architecture

| The Act imposes on all carriers a duty “to interconnect directly or indirectly with the facilities and

‘equipment of other telecommunications carriers[.]”[ﬁﬁl The Act additionally imposes on ILECs:'[G—Zl |

The duty to provide, for the facilities and equipment of any requesting
telecommunications carrier, interconnection with the local exchange carrier's network —

(A) for the transmission and routing of telephone ,exchar‘\ge service and
exchange access; . '

(B) at any technically feasible point within the carrier's network;

(C) thatis at least eqUal in quality to that prbvided by the local ‘exc'hange carrier
to itself or to any subsidiary, affiliate, or any other party to which the carrier provides
interconnection; and . :

, (D) on 'rates,‘ terms, énd conditions that are just, ~reésonable, and
nondiscriminatory, in accordance with the terms and conditions of the agreement and
the requirements of this section and section 252 of this title.

The Commission Cohcludes that its resolution of the open issues under this category meets all the.

- requirements of the Aét and the régulations,of the FCC.

Operations Support Systems (OSS)

The FCC rules provide that:lﬁ—s-] : ‘

An incumbent LEC must provide a carrier purchasing access to unbundled network
elements with the pre-ordering, -ordering, provisioning, maintenance and repair, and
billing functions of the incumbent LEC's operations support systems. :

The Commission concludes that its resolution of the open issues under this category meets all the

requirements of fhe Act and the regulations of the FCC.

IT IS THEREFORE ORDERED:

1. That MClmetro Accéss Transmission Services, LLC, Brooks Fiber Communications of
Missouri, Inc., and MCI WorldCom Communications, Inc., and Southwestern Bell Telephone Compahy shall
incorporate the Commission’s resolution of each open issue as described in this Order into their
ihterconnection agreement and provide a draft of their conformed ihterconnectibn agreement to the Staff of
the Missouri Public Service Commission within 30 days following the effective date of this Order.

2. That the Staff of the Missouri Public Service Commission shall review the draft

interconnection agreement of the parties and determine whether or not the agreement complies with this
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‘Order. In the event that Staff determines that the agreement tendered by the parties does not
comply with this Order, 'Staff shall so vadvise the parties and they shall cooperate with Staff in amending the
draft agreement to comply with this Order, modifying IangL|age in all sections of the agreement to avoid
potentially contradictOry provisions.

3. That the parties shall file the conformed mterconnectlon agreement with the Commrssmn for
approval upon notification by Staff that the agreement isin compllance with this Order.

4.  That Staff shall file a Memorandum advising the Commission that it has reviewed the
agreement and determined that it complies with thisorder no later than the seventh day following the filing
of the agreement with the Commission. The Staff shall further advise the Commission in its Memorandum_
whether or not the Commission should reject ’the agreement pursuant to 47 U.S.C. Section 252(e)(2)(B).

5. - That this Arbitration Order shall become effective on February 28, 2002.

'BY THE COMMISSION

‘Dale Hardy Roberts
SecretaryIChlef Regulatory Law Judge

(SEAL)

Simmons, Ch,, L’umpe; 'Gaw,‘ and
Forbis, CC., concur.

Murray, C., dissents, with dissenting
opinion to follow.

Dated at Jefferson City, Missouri,
on this 28th day of February, 2002.
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BEFORE THE PUBLIC SERVICE COMMISSION
OF THE STATE OF MISSOURI

In the Matter of the Petition of MCimetro )

Access Transmission Services LLC, Brooks ) ; .
Fiber Communications of Missouri, Inc., and MCI ) Case No. TO-2002-222
WorldCom Communications, Inc., for Arbitration of an )
‘Interconnection Agreement With Southwestern Bell )

Telephone Company Under the Telecommunications )

Act of 1996. ; | )

DISSENTING OPINIO_N OF COMMISSIONER CONNIE MURRAY

Page 45 of 49

I resp‘ectfully dissent from the Arbitration Order of February 28, 2002. It is my opinion that the

Commission acted beyond its authority in imposing rates from the M2A because there is no evidence that

those rates are TELRIC based. The rates imposed are below those previously identified by this Commission

as compliant with the TELRIC methodology, because SWBT voluntarily reduced those rates for the purpose

of the M2A.I§-9~.1 Therefore, the Commission has no evidence upon which to base the required deterr'nin"ation
that the rates are not, as SWBT claims, below the level required by a proper application of the TELRIC

methodology.

- Therefore, | dissent.

- Respectfully submitted,

Connie Murray, Commissioner

Dated at Jefferson City, Missouri,
on this 1st day of March, 2002.
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gLl On December 19, 2001, SWBT filed a Motion to File Direct Testimony After December 18, 2001, as well as a Motion to File
Schedule 2 Attached to the Direct Testimony of Thomas F. Hughes After December 18, 2001. Those Motions were granted on
the first day of hearing, January 14, 2002. ' :

121 On January 8, 2002, SWBT filed a Motion to File the Rebuttal Testimony of June A. Burgess Out of Time, which was later
granted by the Commission. : : '

18] During the hearing, minor adjustments were made to the time limitations.
47 us.c. section 271(d)(3). |
51 47 U.S.C. Section 271(c)(1), (A) ahd- (B), and Section 252(f).'

@ In the Matter of the Application of Southwestern Bell Telephone Company to Provide Notice of Intent to File an Application for -
“Authorization to Provide In-region InterLATA Services Originating in Missouri Pursuant to Section 271 of the Telecommunications
Act, Case No. TO-99-227 (Order Finding Compliance with the Requirements of Section 271 of the Telecommunications Act of

1996, issued March 6, 2001) (hereinafter the “271 Compliance Order”) at 2.
Mg, ats,

18 In the Matter of the Application of Southwestern Bell Telephbne Company to Provide Notice of Intent to File an Application for
Authorization to Provide In-region InterLATA Services Originating in Missouri Pursuant to Section 271 of the Telecommunications
Act, Case No. TO-99-227 (Report & Order, issued March 15, 2001) (hereinafter the “271 Report & Order”) at 17-19. '

1271 compliance Order, at 3-4.
a4y

nn 271 Report & Order, at 16.

2] In the Matter of the Application of Southwestern Bell Telephone Company to Provide Notice of Intent to File an Application for
Authorization to Provide In-region InterLATA Services Originating in Missouri Pursuant to Section 271 of the Telecommunications
Act, Case No.TO-99-227 (Report & Order, issued March 15, 2001), at18. The cases are TO-2001-438 (certain UNEs);
TO-2001-439 (xDSL-capable loops); and TO-2001-440 (line splitting and line sharing). , '

03l

4] See 47 U.S.C. Section 271(d)(1). SWBT's initial application was assigned CC Docket No. 01-88. SWBT withdrew its initial
application and refiled, and its new application was assigned CC Docket No. 01-194. ’

s See Qrder Granting Motion to Accept Revised Missouri Interconnection Rates, Case No. TO-99-227 (August 30, 2001).
nel In the Matter of Joint Application by SBC Communications, Inc., Southwestern Bell Telephone Company, and Southwestern
Bell Communications Services, Inc. d/b/a Southwestern Bell Long Distance Pursuant to Section 271 of the Telecommunications

Act of 1996 to Provide In-Region, InterLATA Services in Arkansas and Missouri, CC Docket No. 01-194, Memorandum and
Opinion (November 16, 2001). B

a7 See Order Denying Motion to Reconsider Recommendation and Opening Case for Monitoring Purposes, Case No. TO-99-
- 227 (September 4, 2001). ' S

a8 CC Docket No. 98-141, Memorandum Opinion and Order: In re Applications of Ameritech Corp., Transferor, and SBC
Communications Inc., Transferee, For Consent to Transfer Control of Corporations Holding Commission Licenses and Lines
Pursuant to Sections 241 and 310(d) of the Communications Act and parts 5, 22, 24, 25, 63, 90, 95 and 101 of the Commission’s
Rules. Page 160, paragraph 388. ' j o ‘

9] Adoption of Attachments 1-5 did not foreclose WCOM from proposing additional provisions regarding ABT.

[‘Z—Ql in the alternative, in the absence of an Attachment 27, MClimetro proposed language for Attachment 10, Section 8.3.1 to
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deal with the issue of uncollectibles;

[21] Order 'Regarding RecommendatiOn on 271 Application, Case No. TO-99-227, March 15, 2001, pp. 70-71.

[22] CC Docket No. 96-98, Third Report and Order and Fourth Further Notice of Proposed Rulemakmg, Implementatlon of the
Local Competition Revisions of the Telecommunications Act of 1996, para. 175.

[23] Transcript, pp.1019-1020. |

[24] See Issue 44.

[2*5—1 See Issue 44.

[26] FCC Rule 51.321(a).

[27] 47 U.S.C. Sections 251(c)(2)(B) and (c)(3).

[28] 47 C.F.R51.305(2).

[ngl UNE Remand Ordef_, 1441.

[S—Q] UNE Rémand Order, Yj44.

- 31 g Remand Order, {1444

[32] 271 Report and Order, at 68.

1331 5o, case No. TO-2001-455, p. 64.

Bﬁ] See also Issue 44 regarding the impropriety of multistate provisions.
l‘F3—51Tr. 573, 585, 592. |

[36] Staff's Modiﬁcaﬁon to Substitute Sheets, filed January 31, 2002.
[g’Z]»The Commission realizes that the ‘M2Abratek for this issue is currently set at zero.

[38] lowa Utilities Bd., et al. v. FCC, et al., 120 F.3d 753, 791-92 (8t Cir. 1997) (lowa Utilities Bd. 1), affd in part, rev'd in part,

525 U.S. 366 (1999); “Congress sought ‘to promote competition and reduce regulation in order to secure lower prices and higher
quality services for American telecommunications consumers and encourage the rapid deployment of new telecommunications
technologies.’ Telecommunications Act of 1996, Pub. L. No. 104-104, purpose statement, 110 Stat. 56, 56b (1996).”

[39] 47 U.S.C. Section 251(a)(1).

‘ [4—0] 47 U.S.C. Section 251(b).

[41] 47 u_s_c. Section 2519c), (2), (3) and (4).
[42] 47 U.S.C. Section 251(c)(6).

[43] 47 U.S.C. Section 252(a)(1).
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[44] 47 U.S.C. Sectioh 252, (a)(1) and (e), (1‘) and (2)(A).

45 7 usc. Section 252(b), passim.

[46] ;7 y s ¢. section 252(b)(4)(C).

[ﬂ] 47 U.S.C. Section 252(e), (1) and (2)(B)

1481 47 u.s.c. section 252(0)(1).

=

[5_—01 47 U.S.C. Section 252(b)(2)(A).

[511 47 US.C. éec_:tion 252(b)(2)(B).

1521 47 y s .c. sections 3(4)(A) and 251(h)(1).

[5—31 47 U.S.C. Section 252(c), “Standards of Arbitration.”

- B ghon 386.236. | |

[59] 47 US.C. Sectvion 252(b)(4)(C).

L5“6’l 47 U.S.C. Section 252(b)(4)(A).

[57] 47 US.C. Sectibn 252(d).

[58] AT&T Corp. et al. v. lowa Utilities Board, et al., 525 U.S. 366, 384-85, 119 S.Ct. 721 » 732-33, 142 L.Ed.2d 835 (1999).
[5—9‘] 47 C.F.R. Section 51 ;563(b)(1 ). |

[69] 47 CER. Section 51.505(a). The total element long-run incremental cost method is referred to by the acronym “TELRIC.”

[61] 47 C.F.R. Section 51.505(b).

@ 47 C.F.R. Section 51 .505(b), (1)-(3) The Eighth CIrCUIt Court of Appeals invalidated 51.505(b)(1) in Iowa Utilities Bd., II,
gx?t Utilities Bd v. FCC, 219 F.3d 744, 751 (8% Cir. 2000), but stayed its mandate pendlng appeal to the United States Supreme
6317 usc. Sectipn 251(c)(3).

M 47 C.F.R. Section 51.5. |

1651 47 ¢ F R Section 51.313, (a) and (b).

[66] 47 U.S.C. Section 251 (a)(1).

[67] 47 U.S.C. Section 251(c)(2).

[68] 47 C.F.R. Section 51.313(c).
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[69] The Arbitration Order of June 7, 2001, in Case No. TO-2001-455 is distinguishable because it was issued pnor to SWBT's
voluntary rate reduction for purposes of the M2A,

httn/fararw nsc.state.mo.us/orders/02282222 htm a . o ' - 03/08/2002




